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9  THE WEAPONS OF MASS DESTRUCTION (PREVENTION OF PROLIFERATION) ACT (WMD ACT)

The existing Customs (Prohibited Exports) Regulations cannot cover goods or technologies not prescribed in the Defence and Strategic Goods List nor cover assistance given by an Australia citizen, resident or corporate entity by way of contract, employment or service to the development of a WMD capability.  These deficiencies in Australia’s export controls were brought into sharp focus in 1992, when the Government became aware that goods or services not covered by the controls were to be exported for use in projects suspected of contributing to development of a WMD capability.  As it turned out, the companies involved voluntarily stopped their activities once the situation was explained to them.  However, if the companies had not acted in such a responsible way, the Government would have had to acquire, at short notice, the legal authority to prevent the export of those goods or services.  Consequently, to deal with similar situations, the Weapons of Mass Destruction (Prevention of Proliferation) Act 1995 was passed by the Parliament in May 1995 and came into force on 29 November 1995.

9.1  Definition of a Weapons of Mass Destruction Program

The Act defines a “Weapons of Mass Destruction program” or “WMD program” to mean  a plan or program for the development, production, acquisition or stockpiling of nuclear, biological or chemical weapons or missiles capable of delivering such weapons.  The final decision as to whether an export or other dealing in goods, or the provision of a service would assist a WMD program rests with the Minister for Defence.

9.2  Who is Affected by the Act?
Australian citizens, persons normally resident in Australia, and bodies incorporated in Australia or an external territory whether doing business in Australia or overseas, and foreigners doing business in Australia. Corporate bodies are deemed to have the state of mind of their directors, servants or agents if those directors, servants or agents are acting within the scope of their actual or apparent authority.

9.3  What is Affected by the Act?
The provision of goods or services in Australia, the provision of services external to Australia, and the export from Australia of goods which are not controlled under the Customs (Prohibited Exports) Regulations, where it is suspected that the provision of the goods or services will, or may, assist a WMD program.

9.4  Potential Infringement of the WMD Act?
The onus is placed on you to make reasonable enquires.  If you believe or suspect, or have been informed by government, that what you are doing is in support of a WMD Program then you must apply for a permit.  If you are unsure about whether your activities are related to a WMD Program, then the Act - Section 12 - enables you to request from the Minister information which may assist you in determining whether your activity will assist a WMD program.

9.5  The Issue of Permits

Section 13 of the Act provides for the Minister in appropriate cases to issue permits for dealing in goods or services, even though it has been assessed that the dealing could assist a WMD program.  Such permits may be unconditional or subject to conditions.  Applicants for permits are required to make a full disclosure of the reasons giving rise to their requirement for such a permit.  There is no special form required for a permit, the Regulations merely requiring that the request be in writing giving details of:

· the applicants name and address;

· a description of the goods or services to be supplied or exported;

· the name and address of the recipient of the goods or services; and 

· the reasons why the person believes that the supply of the goods or services would not be contrary to Australia’s international or treaty obligations or the national interest.

9.6  Issue of Notices by the Minister 

The Minister is also given a discretion -Section 14- to notify a person that a dealing in goods or services may result in assistance to a WMD program.  The notice may prohibit the person from supplying the goods or services, or permit their supply only on compliance with conditions contained in the notice.

9.7  Penalties
Criminal penalties can be imposed for breaching the prohibitions on supply imposed by Sections 9, 10 and 11, which carries a penalty of imprisonment for up to eight years.  In addition any attempt to export goods can result in forfeiture of those goods - Section 17.  Injunctions may also be obtained against someone who is engaging in or proposing to engage in conduct that is an offence against the Act.
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